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1	 Form
How may businesses combine?

Businesses may combine through mergers whereby the assets of 
two or more companies become vested in or under the control of 
one company; this is found under section 27(1)(a) of the Restric-
tive Trade Practices, Monopolies and Price Control Act.

Further, businesses may combine through a takeover of one 
or more enterprises by another enterprise; this is found under 
section 27(1)(b) of the Restrictive Trade Practices, Monopolies 
and Price Control Act.

2	 Statutes and regulations
What are the main laws and regulations governing business 
combinations?

In Kenya the main laws governing business combinations are:
•	 Cap 504 Laws of Kenya (Restrictive Trade Practices, 

Monopolies and Price Control Act) – an act of parliament 
that encourages competition in the economy by prohibit-
ing restrictive trade practices, controlling monopolies, con-
centration of economic power and prices and connected 
purposes.

•	 Cap 485A (Capital Market Authority Act) and the Capital 
Markets (Take-Overs and Mergers) Regulations 2002 that 
set out rules governing takeovers and mergers in Kenya.

•	 Cap 486 Laws of Kenya (The Companies Act) that relates to 
the incorporation, regulation and winding-up of companies 
and other associations.

•	 Cap 491 Laws of Kenya (Central Bank of Kenya Act) that 
governs and regulates the banking sector. It is applicable to 
mergers and takeovers involving financial companies.

•	 Cap 487 Laws of Kenya (The Insurance Act). It is applicable 
in mergers and takeovers involving insurance.

3	 Governing law
What law typically governs the transaction agreements?

The transaction agreements for listed companies are generally 
governed by Cap 485A (the Capital Markets Authority Act) 
and the Capital Markets (Take-Overs and Mergers) Regulations 
which are made under the Act. These regulations prescribe the 
procedure to be followed in the transactions as well as setting out 
the timelines within which they must be done.

4	 Filings and fees
Which government or stock exchange filings are necessary in 
connection with a business combination?  
Are there stamp taxes or other government fees in connection with 
completing a business combination?

Regulation 4 of the Capital Markets (Take-Overs and Mergers) 
Regulations 2002 provides that a company which intends to 
acquire or acquires effective control in a listed company shall 
not later than 24 hours from the resolution of its board to effec-
tive control in the company or not later than 24 hours prior to 
making a decision to acquire effective control in the company 
announce the proposed offer by press notice and serve a notice 
of intention, in writing of the takeover scheme to the:
•	 proposed offeree at its registered office;
•	 securities exchange at which the offeree’s voting shares are 

listed;
•	 Capital Markets Authority;
•	 the Commissioner of Monopolies and Prices appointed 

under the Restrictive Trade Practices, Monopolies and Price 
Control Act, where the offeror is engaged in the same busi-
ness as the offeree.

Regulation 4(4) provides that the offeror shall serve on the 
offeree within 10 days from the date of the notice of intention, 
an offeror’s statement of the takeover scheme containing the 
information specified in the first schedule of the Capital Mar-
kets (Take-Overs and Mergers) Regulations 2002 which shall be 
approved by the Authority. Thereafter, the offeror is under an 
obligation to submit to the Authority for approval the takeover 
offer document which includes the information contained in the 
second schedule of the regulations within 14 days from the date 
of serving the offeror’s statement.

Upon receipt the of the offeror’s statement the offeree shall 
inform the relevant securities exchange and the Capital Markets 
Authority and make an announcement by press notice of the 
proposed take over offer within 24 hours.

Regulation 20 places an obligation upon the offeror to inform 
the Authority and securities exchange within 10 days of the clo-
sure of the offer and announce by way of press notice the total 
number of voting shares to which the take over offer relates:
•	 for which acceptances of the takeover offer have been 

received after having been served with the takeover offer 
document by the offeror to offeree shareholders;

•	 held by the offeror and all persons acting in concert with 
the offeror at the time of serving the offer document to the 
offeree shareholders;

•	 acquired and agreed to be acquired during the offer period; 
and



Muriu Mungai and Company Advocates� Kenya 

173Getting the Deal Through – mergers & Acquisitions 2008

•	 the shareholding structure of the offeree subsequent to the 
takeover offer. 

With respect to the question relating to stamp taxes and other 
governmental fees chargeable, section 39 of the Stamp Duty 
Act (Cap 480 Laws of Kenya) provides that a statement of the 
amount of any increase of registered capital of any company 
now registered or to be registered with limited liability shall 
be delivered to the Registrar, and every such statement shall be 
charged with ad valorem stamp duty. The effect of this provision 
is that since as a result of the merger or take over there will be 
an increase in the authorised capital of the company, upon the 
notice of increase of the nominal capital with the registrar of 
companies, the same shall be subject to stamp duty which shall 
be proportional to the value stated.

5	 Information to be disclosed
What information needs to be made public in a business 
combination? Does this depend on what type of structure is used? 

Generally information that is made public in a business com-
bination is uniform and does not entirely depend on the type 
of structure used. Hence the following information should be 
made public:

Offeror
•	 names, descriptions and addresses of all directors of offeror;
•	 summary of the principal activities of the offeror company;
•	 a list of major shareholders and subsidiaries of offeror;
•	 summary of the latest audited financial statements.

Offeree
•	 names, descriptions and addresses of all directors of offeror;
•	 summary of the principal activities of the offeror company;
•	 a list of major shareholders and subsidiaries of offeror;
•	 summary of the latest audited financial statements.

6	 Disclosure requirements for shareholders
What are the disclosure requirements for owners of large shareholdings 
in a company? Are the requirements affected if the company is a party 
to a business combination?

General disclosures to be made in public offers are contained in 
regulations 10 and 11 of the Capital Markets (Securities) (Public 
Offers, Listing and Disclosures) Regulations 2002. In the pro-
spectus, the information as to the shareholders is part of the 
information to be given.

A party to the business combination must make the fol-
lowing disclosures (Capital Markets (Take-Overs and Mergers) 
Regulations 2002):
•	 disclosure as to the proposed offeror and its related compa-

nies, persons acting in concert or associated with the pro-
posed offeror as well as the ultimate offeror where this is 
applicable. This is done prior to the initiation of discussions 
for the combination;

•	 the offeror and all its related companies must disclose the 
total number of shares and their prices of all voting shares 
of the offeror and the offeree which are be dealt in for its 
accounts. The same disclosure must be made by the chief 
executive, the director and persons holding senior manage-
rial positions;

•	 the offeree shall also provide a list and addresses of the 
offeree’s holders of voting shares in the offeree to which the 

takeover offer relates;
•	 during the offer period the offeree and substantial sharehold-

ers of the offeree shall disclose the total number and price of 
the voting shares of the offeror and the offeree that they are 
dealing with.

•	 in the case where the transaction involves the issuance of 
shares of a subsidiary of a listed company comprising of 25 
per cent or more of the capital of the subsidiary or 10 per 
cent or more of the subsidiary, that has contributed to 25 
per cent or more of the turnover in the previous three years; 
a full disclosure must be made to the shareholders of a listed 
company relating to the transaction for which the shares are 
being issued.

•	 the offeror’s statement must contain a list of major share-
holders and subsidiaries of the offeror;

•	 the offeror must include in the offer document the names of 
its directors and shareholders holding notifiable interest in 
the offeror and the extent of their holdings.

7	 Duties of directors and controlling shareholders
What duties do the directors or managers of a company owe to the 
company’s shareholders, creditors and other stakeholders in connection 
with a business combination? Do controlling shareholders have similar 
duties?

Regulation 9 and the third schedule of the Capital Markets (Take-
Overs and Mergers) Regulations 2002 provides for information 
required in a circular by the board of directors of the offeree 
to its shareholders to be issued within 14 days of receipt of the 
takeover document. The circular shall state the following:
•	 the number, description and amount of marketable securities 

in the offeree company held by or on behalf of each director 
of the offeree company, or in the case where no such securi-
ties are held, a statement to that effect; 

•	 in respect of each director of the offeree company by whom 
or on whose behalf shares to which the takeover scheme 
relates are held:

	 •	 �whether the present intention of the director is to accept 
any takeover offer that may be made in pursuance of the 
takeover scheme in respect of the shares; or 

	 •	 �whether the director has decided not to accept such a 
takeover offer; 

•	 whether any marketable securities of the offeror company 
are held by, or on behalf of, any director of the offeree com-
pany and, if so, the number, description and amount of the 
marketable securities so held;

•	 whether it is proposed in connection with the takeover 
scheme that any payment or other benefit shall be made or 
be given to any director of the offeree or of any other com-
pany related to the offeree as consideration, or in connection 
with, its retirement from office and if so, particulars of the 
proposed payment or benefit. 

•	 whether there is any other agreement or arrangement made 
between the director or the offeree and any other person 
in connection with or conditional upon the outcome of the 
takeover scheme and if so the particulars of such agreement 
or arrangement; 

•	 whether a director of the offeree has an direct or indirect 
interest in any contract entered into by the offeror and if 
so, the particulars of the nature and extent of such interest; 
and 

•	 whether there has been any material change in the financial 
position of the offeree since the date of the last balance sheet 
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laid before the company in general meeting, and if so, the 
particulars of such change. 

There are no provisions under the law which places a duty on 
controlling shareholders which is owed to the other sharehold-
ers, creditors and other stakeholders in connection with a busi-
ness combination.

8	 Approval and appraisal rights
What approval rights do shareholders have over business 
combinations? Do shareholders have appraisal or similar rights in 
business combinations?

Generally shareholders do not have direct approval rights in a 
business combination. Nevertheless, shareholders may have such 
rights as voting rights in their respective meetings such as annual 
general meeting, statutory meeting extra ordinary meeting and 
special meeting in order to pass resolutions before a business 
through its directors could go ahead and combine. 

9	 Hostile transactions
What are the special considerations for unsolicited (hostile) 
transactions?

Generally, any offer that could lead to the acquisition of a con-
trolling interest in a company must comply with regulation 4. 
Such an offeror must be announced in an English-language local 
daily, served on the offeree and the Capital Markets Authority 
among other persons or bodies. Regulation 3 presumes a move 
to acquire controlling interest to be a takeover.

However, regulation 5 permits the Capital Markets Author-
ity to exempt a company from complying with the provisions 
of regulation 4. Therefore, unsolicited transactions can still be 
approved in the circumstances provided for in regulation 5. They 
are the acquisition for strategic investment purposes, manage-
ment buyout of majority of the offeree employees and circum-
stances in which it would be in the public interest to permit such 
a takeover.

10	 Break-up fees – frustration of additional bidders
Which types of break-up and reverse break-up fees are allowed?  
What are the limitations on a company’s ability to protect deals from 
third-party bidders? 

The relevant laws applicable to mergers and takeovers are silent 
on break-up fees.

The relevant laws applicable are also silent on the limitations 
on a company’s ability to protect deals from third-party bidders.

There are no provisions under the law which stipulate ‘finan-
cial assistance’ restrictions and therefore it is not possible to pro-
vide an accurate assessment of how they would affect business 
combinations.

11	 Governmental influence
Other than through relevant competition regulations, or in specific 
industries in which business combinations are regulated, may 
government agencies influence or restrict the completion of business 
combinations including for reasons of national security?

Government agencies such as the National Environmental 
Management Authority (NEMA) may influence the decision of 
the minister for finance not to approve business combinations, 
especially if the combination in its view may have an negative 

impact on the environment, for example, a merger or takeover 
of companies in the manufacturing industry.

There are restrictions in the telecommunication sector where 
at least 30 per cent of the shares must be owned by locals. Under 
section 23(4) of the Insurance Act Cap 487, at least one-third of 
the shareholding must be Kenyan.

12	 Conditions permitted
What conditions to a tender offer, exchange offer or other form of 
business combination are allowed? In a cash acquisition, can the 
financing be conditional?

The form of combination used in Kenya is the tender offer. A 
counter offer and competing offer are also allowed. An offer 
may be conditional upon the acceptance by a stated minimum 
percentage of voting shareholders. Moreover, the offer may be 
conditional upon the receiving of approval from the commis-
sioner of monopolies. Such an approval is necessary if the com-
panies are engaged in related businesses. Another condition is the 
maintenance of a certain percentage of shares by the public.

The same conditions are applicable for a cash acquisition. 
However, the offeror must confirm that it has the potential and is 
capable of paying the offeree shareholders in full.

13	 Minority squeeze-out
May minority stockholders be squeezed out? If so, what steps must be 
taken and what is the time frame for the process?

Yes. The Capital Markets (Take-Overs and Mergers) Regulations 
2002 provide that where a takeover results in the offeror acquir-
ing 90 per cent of the offeree’s voting shares, the offeror shall 
offer the remaining shareholders a consideration that is equal to 
the prevailing market price of the voting shares or the equal price 
offered to the other holders, whichever is higher.

The steps that must be taken are found under section 210 
of the Companies Act (Cap 486 Laws of Kenya) which provides 
that notice must be given to any dissenting shareholder within 
two months after acquisition of the 90 per cent offeree’s voting 
shares stating that it desires to acquire his shares and the offeree 
shall be entitled and bound to acquire those shares within one 
month from the date on which the notice was given and on the 
terms on which, under the scheme, the shares of the approving 
shareholders are to acquired by the offeror.

14	 Cross-border transactions
How are cross-border transactions structured? Do specific laws and 
regulations apply to cross-border transactions?

Kenya has no clear laws that govern cross-border transactions. 
However, Kenya set up a commission, the Monopolies and Prices 
Commission of Kenya (the Commission), a department of the 
Ministry of Finance, which has the following functions:
•	 Regulation of market structure. The Commission analyses 

mergers and takeovers and recommends to the minister for 
approval/rejection. The Commission also checks and con-
trols unwarranted concentrations of economic power and 
recommends to the minister for divestiture, where necessary. 
The main aim of this regulation is to reduce the scenario of 
a few (monopolist) firms dominating the economy, hence 
leading to consumer exploitation.

•	 Regulation of market conduct. The Commission prohib-
its restrictive trade practices such as price-fixing, cartel 
behaviour, market/territorial allocation, exclusive dealings, 
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tied purchases, trade discrimination, etc. If these practices 
are unabated, there will be reduced quality and quantity of 
goods in the market, high prices owing to lessened competi-
tion, and will negatively affect consumers, especially vulner-
able groups.

•	 Enforcement and compliance. The Commission follows up 
the various ministerial orders and/or consent agreements that 
are issued under Cap 504 to ensure they are adhered to. This 
demands site visits (in the case of consent agreements) and/or 
industry studies.

•	 Advising the government on domestic, regional and inter
national trade competition-related issues. This includes EAC, 
COMESA WTO treaties, etc.

•	 Advocacy. The Commission has a function of advocacy. 
This function is aimed at creating a positive culture of fair 
competition.

15	 Waiting or notification periods
Other than competition laws, what are the relevant waiting or 
notification periods for completing business combinations?  
Are companies in specific industries subject to additional regulations 
and statutes?

The offeror company must announce the proposed offer within 
24 hours after the board resolution. The announcement shall be 
in a daily newspaper and serve the same on the proposed offeree, 
the Capital Markets Authority, the Securities Exchange at which 
the offeree is listed and the commissioner of monopolies (if the 
combining businesses are in the same business).

The offeree shall also within 24 hours of receipt of the offe-
ror’s statement inform the relevant securities exchange and the 
Capital Markets Authority as well as make an announcement in 
local English-language daily.

The offeror shall then within 14 days of serving the offeror’s 
statement submit to the Capital Markets Authority the offer 
document.

The takeover offer shall be approved within 30 days if it is in 
compliance with the regulations. The Capital Markets Authority 
shall inform the offeror of a delay in any event that the approval 
will be delayed. 

The offeror shall serve the offer document on the offeree 
within five days from the day of approval. A competing takeover 
offer shall be served at least 10 days prior to the closure of the 
offer period. In all cases, the offer period is kept open for 30 
days.

The offeree then circulates the approval to its shareholders 
within 14 days. The directors will also issue a circular to the 
shareholders within this time indicating the acceptance of the 
offer. 

There are no special periods under any other regulations or 
statutes.

16	 Tax issues
What are the basic tax issues involved in business combinations?

The tax issues involved in business combinations are considered 
when financial due diligence of a company is conducted. One 
issue that the company will look at are the tax liabilities of a 
company. This is important because the Kenya Revenue Author-
ity may perform a tax assessment and will assess the company’s 
books of accounts up to seven years back and the other company 
may be liable to pay whatever taxes that are in arrears.

The other tax issue that one can consider is a tax advantage 
that a company might have and therefore entitle the other com-
pany to benefit from the same.

17	 Labour and employee benefits
What is the basic regulatory framework governing labour and employee 
benefits in a business combination?

The contractual agreement between employer and employee will 
have a far-reaching impact in regard to the fate of employees in 
a business combination. However, the Kenyan parliament has 
enacted the following employment laws that tend to protect the 
interests of employees as compared to the earlier labour laws that 
are now repealed:
•	 the Employment Act No. 11 of 2007, effective from 20 

December 2007, which repealed the Employment Act (Cap 
226) to which most current employment contracts were 
subject;

•	 the Labour Relations Act No. 14 of 2007, effective from 26 
October 2007 repealing the Trade Unions Act (Cap 233) and 
the Trade Disputes Act (Cap 234);

•	 the Occupational Safety and Health Act No. 15 effective 26 
October 2007, which repeals the Factories and Other Places 
of Work Act and makes provision for the health, safety and 
welfare of workers and all persons lawfully present at work 
places; and

•	 the Labour Institutions Act No. 12 of 2007 (passed by par-
liament and assented to on 22 October 2007 although it is 
not yet in force). When it is brought into force, it will repeal 
the Regulation of Wages and Conditions of Employment Act 
(Cap 229) among other matters including the establishment 
of labour institutions.

Businesses in Kenya are increasingly combining not only with 

domestic companies but with international ones as well. This 

is mostly the case in the financial sector. The driving force is 

the need to be efficient, benefit from economies of scale as 

well as increase their market capitalisation. In the recent past 

CFC Financial Services has merged with Stanbic Bank; Helios 

has acquired some stake in Equity Bank; and BOC was in the 

process of acquiring Carbacid. 

On several occasions the Ministry of Finance has tried to 

increase the minimum capital for banks. This has been met 

with stiff resistance as it has been felt that the result will be 

the closure of locally owned banks. It should be observed that 

currently there are a large number of banks in Kenya. Equity has 

shown the way and it is expected that in the foreseeable future 

there will be more mergers in the financial sector. There are no 

proposed reforms in the legal regime on business combinations.

Update and trends
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18	 Restructuring, bankruptcy or receivership
What are the special considerations for business combinations involving 
a target company that is in bankruptcy or receivership or engaged in a 
similar restructuring?

There is no express provision on combination of a business under 
receivership but the following can be inferred from the regula-
tions on takeovers and mergers.

Regulation 5 allows the Capital Markets Authority to give 
approval to an offeror for exemption from the mandatory pro-
visions of regulation 4. Among the reasons that warrant an 
exemption are: acquisition of a company in financial distress, 
acquisition of effective control arising out of disposal of pledged 
securities, and any circumstances that serve the public interest. 
Within this provision, the Authority may exempt a company in 
receivership or restructuring occasioned by lack of finances.

19	 Sovereign wealth funds
Are there any regulations governing investments by sovereign wealth 
funds?

There are no specific rules on investments by sovereign wealth 
funds. It is a new concept in Kenya and the African continent at 
large. But the Kenyan ministry of trade issued a joint commu-
nication with the China Investment Corporation (CIC) where 
the latter was arguing in support of investments by sovereign 
wealth funds. 

The International Monetary Fund is currently developing 
‘voluntary rules of best practice’ to govern these funds. They 
are aimed at promoting disclosure and transparency. The aim 
is to ensure the funds are used not for political purposes but for 
commercial purposes. Perhaps when the rules on best practices 
are finalised by the International Monetary Fund, Kenya may be 
in a position to sign and adopt them .
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